IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BARRIE JO MOYER : CIVIL ACTION
V.
BOROUGH OF NORTH WALES, etal. : NO. 00-CV-1092
MEMORANDUM
Padova, J. January , 2001

Beforethe Courtis DefendantsMotion for SummaryJudgment.Thematterhasbeenfully
briefed and is ripe for decision. For the following reasons, the Court grants Defendants’ Motion.

l. BACKGROUND

Plaintiff Barrie JoMoyer (“Moyer”) claimsthat Timothy Conleysexuallyassaultedher on
March4, 1998. After theallegedsexualassaultMoyerwentto North PennHospitalfor treatment
for physicalinjuriessustainediuringtheassaultPoliceofficersfrom the Boroughof North Wales
(“Borough”) werecalled.Barry Hackert(“Officer Hackert”),a Boroughpolice officer, conducted
aninvestigation After conferringwith KennethVeit (“Chief Veit”), theBorough’schiefof police,
Hackert brought disorderly conduct charges against both Moyer and Timothy Conley. A jury
acquitted Moyer of the charges while Timothy Conley pled guilty.

. LEGAL STANDARD

Summanjudgments appropriaté€if thepleadingsdepositionsanswergo interrogatories,
andadmission®nfile, togethemwith affidavits,if any,showthatthereis nogenuinessueasto any

materialfactandthatthemovingparty is entitled to judgmerasa matterof law.” Fed. R. Civ. P.



56(c). Anissue is “genuine” if the evidence is such that a reasonable jury could return a verdict for

thenon-movingparty. Andersotrv. LibertyLobby,Inc.,477U.S.242,248(1986). A factual dispute

is “material” if it might affect the outcome of the case under governing l&y.
A partyseekingsummarnjudgmentalwaysbeargheinitial responsibilityfor informingthe
district courtof thebasisfor its motionandidentifying thoseportionsof therecordthatit believes

demonstratéheabsencef agenuindssueof materialfact. CelotexCorp.v. Catret{477U.S.317,

322(1986). Where the non-moving party bears the burden of proof on a particular issue at trial, the

movant’sinitial Celotexburdencanbe metsimply by “pointing outto thedistrict court that there

is anabsencef evidenceto supportthe non-movingparty'scase.” Id. at 325. After the moving
partyhasmetitsinitial burden,the adversearty’sresponseyy affidavitsor otherwiseasprovided

in thisrule, mustsetforth specificfactsshowingthatthereis agenuinassuefor trial.” Fed. R. Civ.
P.56(e). Thatis, summary judgment is appropriate if the non-moving party fails to rebut by making
a factualshowing“sufficient to establisitheexistence of an element essential to that party’s case,
andonwhichthatpartywill beartheburdenof proofattrial.” Celotex 477U.S.at322. Under Rule

56, the Courtmustview the evidencepresented on the motion in the light most favorable to the
opposingparty.Anderson477U.S.at255. “[l]f the opponent [of summary judgment] has exceeded
the'merescintilla’ [of evidencelhresholdandhasofferedagenuinassueof materialfact,thenthe
courtcannofcreditthe movant’'sversionof eventsagainsthe opponentgvenif thequantityof the

movant'sevidencefar outweighsthatof its opponent Big Apple BMW, Inc. v. BMW of North

America, Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).

1. DISCUSSION

Plaintiff filed theinstantactionagainstDefendant8orough,Chief Veit, Officer Hackert,



Timothy Conley (“Conley”) and his parents, William, and Therese Conley (collectively “Conley
Family”) onMarch1,2000. The Courtsubsequently granted the Conley Family’s Motion to Dismiss
Plaintiff's ComplaintonJune22,2000. Plaintiff thereafter filed an Amended Complaintand entered
astipulationdismissingall claimsagainsthe ConleyFamily. OnJuly24,2000,Defendantsought
dismissabftheAmendedComplaintOnNovembe6, 2000, theCourtgrantedefendantsimotion
in part. As aresult,the following constitutionalclaimsremainin the suit: conspiracyto deprive
Moyer of her FourthAmendmentight againstfalsearrest against Chief Veit and Officer Hackert
pursuanto 42 U.S.C.8 1983 (CountOne);deprivationof FourthAmendment right against false
arrest against Chiéfeit andOfficer Hackertpursuanto 8§ 1983 (Count Two)maintenance of an
unconstitutionapolicy pursuanto 8 1983againstBoroughandChiefVeit (Count Three)failure
to train police officersin the properhandlingof sexualassaultlaimsagainsBBoroughpursuanto
§1983(CountFour);andconspiracyo deprivePlaintiff of equalprotectionof thelawsonthebasis
of herallegedralsearrespursuanto § 1985(3)againstChiefVeit andOfficer Hacker{CountFive).
Moyer’svariousstatdaw claimsstatedn CountSix for maliciousprosecutionofficial oppression,
falsearrest,assaultand battery, obstruction of justice, intentional infliction of emotional distress,
abuseof processnegligenceandgrossnegligence against Chief Veit and Officer Hackert also
remained viable.

OnDecembeB, 2000,Defendantsiled aMotion for SummandudgmentDefendantsrgue
that no issues of material fact exist for trial, and reassert qualified immunity. Because the Court
concludeghatDefendantareentitledto summanjudgmenton all of thefederalclaims,the Court

will not address the arguments regarding qualified immunity.



A. Counts One and Two: False Arrest

Counts One and Two are brought pursuant to 42 U.S.C. § 1983. Sectionpfi®88esa
remedyagainst‘any person”who, underthe color of law, deprives another of his constitutional
rights. 1d. To establisha claim under8 1983,a plaintiff mustallege(1) adeprivationof afederally
protectedight, and(2) commissiorof thedeprivationby oneactingundercolor of statelaw. Lake
v. Arnold, 112 F.3d 682, 689 (3d Cir. 1997).In both Counts One and Two, Plaintiff alleges
deprivation of her Fourth Amendment right against false arrest.

Toprevailonaclaimfor falsearresfpursuanto § 1983,aplaintiff mustprovethatthepolice

arrestecherwithoutprobablecauseGromanv. Townshipof Manalapan47 F.3d628,634(3d Cir.

1995)(citing Dowling v. City of Philadelphia855F.2d136,141(3d Cir. 1988)).An arrestrequires

someseizureof thepersorthroughapplicationof physicalforceor, wherethatis absentsubmission

totheassertiorof authority.Californiav. Hodari 499U.S.621,624(1991).“A persornis seizedor

FourthAmendmenpurpose®nly if heis detainedby meansntentionallyappliedto terminatehis

freedomof movement."Bergv. Countyof Allegheny 219F.3d261, 268 (3dCir. 2000).Plaintiff

fails to adduceany evidencendicatingthat Defendantsarrestedseized placedherinto physical
detention, or forcibly imposed any restrictions on her freedom of movement. Defendants submit
evidencehatOfficer Hackertnevertook Plaintiff into custody putrathermailedPlaintiff awritten
citationfor disorderlyconduct(Def. Ex. C (“Moyer Dep.”) at228;Def. Ex. D (“HackertDep.”) at

31.) Issuanceof a written citation is insufficient to constitute an arrest or seizure of the person

requiredundertheFourthAmendmento sustairaclaimfor falsearrest SeeJohnsorv. Barker, 799

F.2d1396,1399(9th Cir. 1986). The Court,therefore grantssummary judgment on Counts One

and Two in favor of Officer Hackert and Chief Veit.



B. Count Five - Section 1985(3)

CountFiveallegeghatOfficer HackertandChiefVeit conspiredo deprivePlaintiff of equal
protection of thdawsor aright or privilege grantedo citizensof the United Statepursuanto 42
U.S.C.81985(3).To establish a claim under 8 1985(3), Plaintiff must plead the following elements:
(1) aconspiracy|2) for the purposeof depriving any person arlassof personof equalprotection
of the laws or equal privileges and immunities; anddBactin furtheranceof theconspiracy; (4)
wherebya persons eitherinjuredin his personor propertyor deprivedof anyright or privilege of

acitizenof theUnited StatesUnitedBhd. of CarpentersandJoinersof Am., Local610,AFL-CIO

V. Scott 463 U.S. 825,828-29(1983); Hankinsv. City of PhiladelphiaNo. 98-1327, 1999 WL

624602,at *15 (3d Cir. Aug. 18, 1999). Plaintiff fails to identify any evidence in the record
indicaing that Officer Hackertor Chief Veit actedwith suchan intent. In contrast,the record
indicates that Chief Veit told Officer Hackert to charge Plaintiff with disorderly conduct based on
herliesto Officer Hackertregardingheidentity of theallegedassailant(Pl. Ex. B (“Veit Dep.”) at

8, 14; HackertDep.at 26.) Sincethereis no genuinessueof materialfactasto theseconcelement

of acauseof actionunder§ 1985(3) theCourtgrantssummanjudgmenton CountFivein favor of
Officer Hackert and Chief Veit.

C. Section 1983 - Municipal Liability

CountThreeallegeghatBoroughandChiefVeit maintainecanunconstitutionapolicy that

permittedofficersto depriveMoyerof herconstitutionarights.CountFourclaimsthattheBorough

To the extent that Plaintiff grounds Count Five on the police’s failure to file sexual assault
charges against Timothy Conley, she lacks standing to assert such aRi&iate citizens lack a
judicially cognizable interest in the criminal prosecution of anoti&gelLinda R.S. v. Richard
D., 410 U.S. 614, 619 (1973RBrown v. Grabowski922 F.2d 1097, 1104 (3d Cir. 1991).
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failed to train its officers in the proper method for investigating sexual assault claims by women.

BecausePlaintiff fails to submit evidencesupportingeitler claim, the Court grants summary

judgment in favor of Borough on Counts Three and Four and Chief Veit on Count Three.
Municipalitiesmaybeheldliablein § 1983actionsonly in limited circumstancesMonell

v. Dep't of Social Serv, 436 U.S. 658, 688-89 (1978). One situation is when the alleged

unconstitutionakctionimplementsa municipalpolicy or practice,or a decisionthatis officially
adoptedr promulgatedy thosewhoseactsmayfairly be saidto represenofficial policy. Reitzv.

Countyof Bucks 125F.3d139,144(3d Cir. 1997)(citing Monell, 436U.S.at690-91(1978)).To

sustaira § 1983claimfor amunicipalpolicy, theplaintiff mustprove:(1) existenceof amunicipal

customor policy; and(2) violation of her constitutional rights bgn officer actingpursuanto the

municipalpolicy. Beckv. City of Pittsburg 89 F.3d966,972(3d Cir. 1996)(quotingBieleviczv.
Dubinon 915 F.2d 845, 851 (3d Cir. 1990)). Critical to a successful claim is proof of proximate
cause:"A sufficiently close causal link between . .. a known but uncorrected custom or usage and
a specific violation is establishedf occurrenceof the specific violation was madereasonably
probableby permittedcontinuatiorof thecustom." Bielevicz, 915F.2dat851.SincePlaintiff fails
to demonstrata predicateconstitutionalviolation undereitherCountsOneor Two, she may not
sustairaclaimfor municipalliability basednapolicy. FurthermorePlaintiff pointsto noevidence
establishing the existence of any municipal custom or policy.
Alternatively,amunicipalitymaybeheldliableif it failsto properlytrainits employeessuch
thatthefailure amountgo deliberatendifferenceto therightsof personsvith whomits employees

come into contactld. at 145 (citingCity of Canton v. Harris489 U.S. 378, 388 (1989)).

Failureto properlytrain employeesndofficersmayform abasisfor § 1983liability only whereit



amountgo “deliberateindifference’to therightsof personsvhomtheemployeegncounter Reitz,

125F.3dat 145 (citing Canton 489 U.S. at 388). The plaintiff mustfurther demonstrate that the

municipality throughits deliberateconductwasthe moving force behind the alleged injurid.

(citing Boardof Counyy Comm’rs of Bryan County v. Browrb20 U.S. 397 (1997)). The focal

inquiry is on the adequacyof the municipality’s training programin relation to the tasks the
particular officers must perform and the connectionbetweenthe identified deficiency in the
municipality’s training program and the ultimate injurld. Where a plaintiff allegesthat a
municipalityindirectly causecanemployeeo inflict an injury, “stringent standards of culpability
andcausationmustbeappliedto ensureghatthemunicipalityin a8 1983suitis notheldliablesolely
for theconducibof its employee.’ld. Similarly, Plaintiff maynotmaintainthisclaimbecausshehas
failedto estdlish an underlying constitutional violation. Although the evidence indicates that neither
ChiefVeit norOfficer Hackerthadspecifictrainingrelatedo theinvestigatiorof sexcrimesoutside
of thecontextof child sexualabuseandhomicidecase®r interviewingadultvictims of sexcrimes,
Plaintiff fails to adduceevidencendicatingthatspecializedrainingis necessargiventheofficer’s
lengthyexperienceindtrainingregarding the investigatioof othertypesof crimes.(Veit Dep.at
4-6; Hackert Dep. at 4-6.)

D. Count Six: Assorted State Law Claims

Havinggrantedsummaryjudgmentin favor of themovantson all of thefederalclaims,the
Courtdeclinedo exercisesupplementglrisdictionoverPlaintiff's statdaw claimsagainsOfficer

Hackert and Chief Veit pursuant to 28 U.S.C. § 1367(c)(3).

?Defendants mistakenly believe that the Court previously dismissed Count Six against all
Defendants. In its Order dated November 6, 2000, the Court only dismissed Count Six against
the Borough; the Court specifically stated that Count Six could proceed against Officer Hackert
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V. CONCLUSION

TheCourtgrantssummaryudgmentin favorof ChiefVeit onCountsOne,Two, Three,and
Five,in favorof theBoroughon CountsThreeandFour,andin favor of Officer Hackerton Counts
One,Two, andFive. The Court declines supplemental jurisdiction over the state law torts stated in

Count VI. An appropriate Order follows.

and Chief Veit.



